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The core of every legal system is its “positive law,” namely the law made binding by the
legislatures and the courts. As HLA Hart would say, each legal system has within it a “rule of
recognition” that defines the organs capable of making, repealing and interpreting the law
applicable within that particular system. Yet each legal system is part of a broader culture of
shared principles, historical influences, and linguistic roots. In this respects, legal systems are
like languages. Each language is unique but at the same time part of a family of languages, such
as the Romance, Slavic or Semitic groups.

The leading legal families under discussion in the last century have been the common law, the
civil law, Soviet law, and the religious systems, primarily Catholic, Jewish and Islamic law. This
article will address the well-recognized distinction between the common law and civil law. This
distinction is of pervasive influence in international commerce as well as in the burgeoning field
of international criminal law, in contrast to the limited application of the other legal

systems. The distinction between common law and civil law remains of enduring importance,
regardless of the rise and fall of political and religious legal cultures. It should be conceded,
however, the term “civil law” typically refers to private law — the rules governing transactions
between private legal entities. The central book of the civil law tradition is the French Code civil
enacted in 1804.

Neighboring states and countries such as England and France, Ontario and Quebec, find
themselves separated by a different legal identities, some being of the common law and the
others of the civil law tradition. Those that call themselves civil law recognize the influence of
the French civil code but they often mean much more by locating themselves in the civil law
tradition.

Defining exactly what the differences are between the common law and the civil law is a
challenging task because there many there are many misleading opinions published in this
area. The most typical of these is that the common law is case law and the civil law is
codified. This is a popular falsehood, good for cocktail party conversation but not much more.
All legal systems today are based on a mixture of three sources of law — legislation, case law,
and professional commentary. In order to under the difference between the two grand systems
under inquiry we will have to dig more deeply.

1. The Meaning of “Common Law.”

The term “common law” derives from the middle ages in England when a single law — the
common law — was thought to underlie the distinctive legal cultures of the numerous counties of
the king’s realm. In the age of colonization, the common law followed the British flag and the
English language. With very few exceptions in the modern word, all countries that speak
English and only those countries employ the common law. Generally, all others in Europe, Asia,
and Latin American, rely upon the civil law.




One reason for the disproportionate influence of the civil law is that the common law does not
translate well. As a technical matter, you can say “due process,” “fair trial” and “proof beyond a
reasonable doubt” in other languages, but there is an aversion about doing so. A good example
is the widespread reliance on the word “reasonable” in the common law. You can translate the
words easily into other languages but for some reason the word has no caché in translation. An
example of another kind of difficulty is adapting the word fairness in other languages. The term
‘s central to common law concept of procedural justice but in translation “fair trial” typically
comes out as the same as “just trial.” Everyone knows the difference between the two (the
defendant wants a fair trial” the victim and the prosecutor, a just outcome) and yet the difference
is not retained in translation.

It seems to be the case that English is a necessary and sufficient condition to employ the legal
ideas born in the land of Shakespeare. For reasons beyond my ken, however, the codes and
commentaries of the civil law world do translate and appear in dozens of languages.

The common law itself was subdivided into the law surrounding the various writs issued by the
Exchequer Chamber, writs such as trespass, trespass on the case, assumpsit, trover, and
ejectment. These writs covered the fields of law known today as torts, confracts, and real
property. The distinctions among the writs were abolished in the middle of the 19th century but
their contours still guide the thinking of lawyers: As one historian wrote, they “rule us from the
grave.” The common law was further subdivided, as of the time of King James in the early 17th
century, between law and equity. Law resulted in remedies of damages while equity issued in
personal orders to the defendant to comply with the order of the court. The distinction is
preserved in Article Three of United States Constitution, which defines the judicial power to
include both law and equity. Jury trials, a distinguishing feature of the American constitutional
system, are available only in cases of law — not of equity.

This accidental feature of Anglo-American law has become a critical instrument of judicial
power in the 20th century. It has given birth to the personal injunction, which is the means by
which courts control the executive branch in matters such as prison reform, school integration,
and electoral redistricting. Earlier, the distinction provided the foundation for the distinction
between legal and equitable property, thus enabling 17th century lawyers to create the trust and
then the mortgage. In the trust, the trustor conveys the legal property to the trustee and the
beneficial use to a third party. In the case of the mortgage, the trustor and the beneficial owner
are the same, the legal title going to a bank or other intermediate interest. The trustor retains an
“equity” in the house — namely the part that belongs to him.

The “equities” market in corporate securities has a similar origin. The equity —as opposed to the
debt — of the corporation is the part that is owned by the shareholders. Courts of equity (the
Delaware Court of Equity being primary) have retained a unique, managerial function in
corporate law. These consequences of the distinction between law and equity are the envy of
civil law systems, which because the French Civil Code of 1804 (Code civil) insisted on a single
concept of property have had to struggle to create the equivalents of common law institutions.
There is no intention here to claim that either the common law or civil law is superior to the
other. The more important point is that historical institutions once considered an unnecessary
complication and a residue of feudalism have turned turn out to have useful applications.
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Another characteristic of the common law as contrasted with the civil law was the system of
estates in land, i.e. the division of ownership in real property according to rank in the feudal
system. All land was ultimately owned by the king, who granted status to the lords in return for
service and rent; the lords could further vest the land in a variety of ways including life estates
and leaseholds (the latter considered property in the common law but contracts in civil law
systems). Those who lived on or worked the land stood at the bottom of a long chain of feudal
lords who received rents and service by virtue of their status in the hierarchy.

The modern common law has abolished the writ system but it has retained estates in land. This
is a surprising historical phenomenon. Sound economic reasoning supports the idea that a unified
concept of property, as found in the Code civil, would render trade easier and therefore support a
modern, more efficient market in land. Thus the alienability of land (being able to sell the whole
thing to the person willing to pay the highest price) should have been a necessary condition for
efficient development. Paradoxically, the leading economy in the world retains a feudal
conception of property.

In fact, the early common law was less interested in market efficiency than it was concerned
about family control over potentially irresponsible offspring. If the children or grandchildren
could sell the land and waste the proceeds on diversions, the family would lose its historical
standing. Perhaps the genius of any legal systems consists in adapting old institutions to new
purposes.

2. The Varieties of Civil Law

The term “civil law” is fundamentally ambiguous. Some scholars, such as the distinguished
Alan Watson, refer to the Continental legal culture prior to codification as the “civil

law.” Accordingly, codification in the 19th century destroyed the pre-existing unity of the
Continental civil law tradition, a tradition generally supposed to be based on Roman law. Other
scholar_s take the French Code civil to be emblematic of the civil law. A third group takes a more
expansive view of the civil law and includes the scholarly developments in Germany in the 19th

czr(l)tury and the intellectual achievements of the BGB (German Civil Code) effective in the year
1900.

In the 90 plus years that separated the Code civil from the German BGB, enormous strides took
place_in the theories of private law and of codification. The civil law today consists of two
seem_mgly disparate spheres of influence — the French Code civil, which has served as the model
for civil codes in the entire civil law world and the scholarly theories developed by German
scholf;lrs in the 19th century, incorporated in the BGB and since then elaborated in the German
and literature, which is followed in translation all over the world (with the exception of the
French and English speaking regions).

The unifying theme of the French Code civil was how property could be transferred from one
person to another. There was no recognition of inchoate legal relationships, such as the status of
being bound but not having performed one’s duty. In the five books constituting the German
BGB, we find a diverse view of legal relationships. The first book defines legal personality and
the .basic unilateral legal transaction of making a declaration of the will to be legally bound
(Willenserkldrung), as developed in the subsequent books. The second part is devoted to the law




of obligations, which includes contracts, torts, and unjust enrichment. The third book takes up
the law of real and personal property, thus realizing in these two books the Roman distinction
between rights in personam and rights in rem. The fourth and fifth books deal with matters
handled by separate courts in the common law world, namely marital relations and family
succession.

3. Substantive Differences

In comparing the differences among the systems of the common law and civil law, one
must be attentive to nominal differences and real differences. For example, in the field of
contract formation, there is a nominal difference in the element required in addition to an offer
and an acceptance. The common law requires consideration (a quid pro quo, something given
for something) for a valid contract. In place of this thing given, French law requires cause
(something like “motivation”) and German law is satisfied with the parties’ intent to be legally
bound. The latter is required in all legal systems, but the Germans mean a bit more by this
requirement; the point is to exclude, for example, a social agreement to meet for a game of tennis
or a cup of coffee.

It sometimes thought that a promise to make a gift is enforceable in civil law but not in common
law, e.g. I promise to give you ten thousand dollars on your birthday. In the common law, there
is no consideration and therefore the contract would not be binding. In practice, however, the
contract would be problematic in the civil law countries as well. Their textbooks might say that
in theory the contract is binding, but further research reveals that these promises to make a gift
must be declared formally before a notary — a legal official more important than an American
notary public and less important than a judge. The notary and his responsibilities are in fact
characteristic of the civil law system.

Both civil law systems recognize a sharp line between tort and contract, though the line that
remains vague in the common law systems. For example, warranties accompanying the sale of
goods in the common law occupy an ambiguous legal status. They are clearly contract in the
civil law. The necessity of sharp distinctions of this sort is one of the consequences of
codification. The analogy under the early common law was trying to classify causes of action as
falling under one writ or another, e.g. trespass or trespass on the case.

On the surface of things, it appears that the civil law takes personal responsibility more seriously
than does the common law. For example, contractual breach in the civil law supposedly requires
personal fault. Fault is not required for breach in the common law. A closer look at the details
of the law reveal, however, that the fault required is often nominal or purely formal. A more
striking feature of German law is the possibility of disproving liability for absence of fault in
cases of respondeat superior, e.g. when an employee negligently causes an accident, the French
and common law employers is automatically liable. Under the BGB Art. 831, however, a
German employer can avoid liability by proving that he was free of fault in hiring and
supervising the employee.

For this reason as well as others, there is a push in German law toward classifying cases as
contract when they might be treated as tort in other systems. For example, if a potential




of obligations, which includes contracts, torts, and unjust enrichment. The third book takes up
the law of real and personal property, thus realizing in these two books the Roman distinction
between rights in personam and rights in rem. The fourth and fifth books deal with matters
handled by separate courts in the common law world, namely marital relations and family
succession.

3. Substantive Differences

In comparing the differences among the systems of the common law and civil law, one
must be attentive to nominal differences and real differences. For example, in the field of
contract formation, there is a nominal difference in the element required in addition to an offer
and an acceptance. The common law requires consideration (a quid pro quo, something given
for something) for a valid contract. In place of this thing given, French law requires cause
(something like “motivation”) and German law is satisfied with the parties’ intent to be legally
bound. The latter is required in all legal systems, but the Germans mean a bit more by this
requirement; the point is to exclude, for example, a social agreement to meet for a game of tennis
or a cup of coffee.

It sometimes thought that a promise to make a gift is enforceable in civil law but not in common
law, e.g. I promise to give you ten thousand dollars on your birthday. In the common law, there
is no consideration and therefore the contract would not be binding. In practice, however, the
contract would be problematic in the civil law countries as well. Their textbooks might say that
in theory the contract is binding, but further research reveals that these promises to make a gift
must be declared formally before a notary — a legal official more important than an American
notary public and less important than a judge. The notary and his responsibilities are in fact
characteristic of the civil law system.

Both civil law systems recognize a sharp line between tort and contract, though the line that
remains vague in the common law systems. For example, warranties accompanying the sale of
goods in the common law occupy an ambiguous legal status. They are clearly contract in the
civil law. The necessity of sharp distinctions of this sort is one of the consequences of
codification. The analogy under the early common law was trying to classify causes of action as
falling under one writ or another, €.g. trespass or trespass on the case.

On the surface of things, it appears that the civil law takes personal responsibility more seriously
than does the common law. For example, contractual breach in the civil law supposedly requires
personal fault. Fault is not required for breach in the common law. A closer look at the details
of the law reveal, however, that the fault required is often nominal or purely formal. A more
striking feature of German law is the possibility of disproving liability for absence of fault in
cases of respondeat superior, e.g. when an employee negligently causes an accident, the French
and common law employers is automatically liable. Under the BGB Art. 831, however, a
German employer can avoid liability by proving that he was free of fault in hiring and
supervising the employee.

For this reason as well as others, there is a push in German law toward classifying cases as
contract when they might be treated as tort in other systems. For example, if a potential

customer slips on a wet floor upon entering a bank, that will be treat as a case of culpa in
contrahendo — fault in the process of contracting. Rudolph von Jhering invented the concept in
the middle of the 19th century. It was not included in the original BGB but added in the 21st
century.

On the level of substantive law, there are very few differences between the common law and
civil law. In order to understand why this distinction retains its force, we need to look at the
influence of language, religion, history, and procedure.

4. Language and religion.

We have noted the role of the English language in the common law. Yet we should question
whether the real influence behind the spread of the common law is language or religion. The
common law countries are virtually all Protestant, the civil law countries, generally

Catholic. Germany is a borderline case, being divided between the two religions. There are, of
course, other Protestant countries in Northern Europe. It is not entirely clear how we should
classify the Netherlands and the Scandinavian countries. They may belong to neither of the two
orbits we are discussing. The Ottoman empire imposed the Millett system, which meant that
each religious group would be governed by its own law.

There are certain features of Catholic countries that make them receptive to civil law

thinking. First, they obviously have no problem with the translation of their holy books. The
Bible is, of course, translated as a matter of course. But it is also fair to consider their codes as
holy books in a secular sense. They too are translated, unproblematically, from country to
country. The leading German commentaries can appear in Spanish with almost the same
authority as in the original. Translation is endemic to the Protestant world. The favored
translations are the Luther and King James’ version of the Bible. Secondly, the local leadership
of the Church expresses the Protestant sprit of deferring to community authority.

The anti-hierarchial Protestant mentality correlates well with the decentralization of the common
law. Mirjan Damaska made the latter point well in drawing the distinction between coordinate
and heirarchial systems of law. Every system of criminal law in the civil law world has a system
of internal administrative review to ensure that all legal disputes are resolved with a single
binding answer. That is, prosecutorial decisions taken in Germany are subject to internal review
to the chief prosecutor of the country. In the American system, the administrative control over
prosecution typically stops at the county level (each state consists of a dozen or more

counties). There is no appeal from the country district attorney to the state attorney general. (The
federal system in more like the civil law model — with internal review in the Attorney General’s
office. Whether this is an important in practice is another matter.) In Damaska’s view, in any
event, this procedural preference for coordinate bodies of law suggest a fundamental feature of
the common law. In my view the coordinate tolerance for many right answers is a primary

ft_aa‘_ture of the Protestant ethic that marks an important difference between the common law and
civil law cultures.




5. History and Procedure.

It is impossible to discuss the tolerance for many right answers without introducing the jury
system, one of the systematic procedural differences between the common law and the civil
law. The process of the jury system dovetails well with relinquishing the necessity of a single
right answer. Any reasonable answer by a jury is acceptable. The wide swath of acceptability
enjoyed by reasonableness is wanting in the civil law world oriented toward one right answer.

The jury system not only generates diverse answers, depending on the personal constituency of
the jury, but the very institution of lay persons deciding questions of law encourages a wider
tolerate of acceptable answers. In addition, Americans employ institutions such as punitive
damages, which exaggerate the subjective component of common law verdicts, particularly in
torts cases.

Beyond the jury, there are characteristic procedural features of civil law systems. They started
out as inquisitorial systems of trial and have gradually evolved toward the adversary trial of the
common law. Still, some institutions of the civil law are peculiar. Here are two examples. The
civil law prosecutor conducts his own hearing on the guilt or innocence of the suspect and
therefore goes to trial more in the posture of American court seeking validation of a judgment
already made rather than petitioning the resolution of an open question. This difference in
posture has generated endless debates about whether there really is a presumption of innocence
in these civil law systems. After all, the prosecutor would not prosecute if he were not
convinced of the defendant’s guilt. This was a critical political issue in the Soviet Union of the
1970's — attracting the attention of leading politicians.

The way in which one becomes convinced of a defendant’s guilt is another special feature of the
civil law systems, which have rejected the common law style of legal proofs, based on
presumptions, probabilities, and rules of evidence. The civil law approach is to insist that the
fact-finder, the judge or lay assessor, come to an intime conviction —an intimate internal
persuasion — of the defendant’s guilt. This way of judging facts is more personal and romantic
than the common law’s preference for scientific fact-finding. It would be unfair to say, however,
that this or any other single feature provides a characterization of the civil law. All the
perspectives we have considered — history, substantive differences, language, religion, and
procedure — all contribute to our understanding of the difference between common law and civil
law.
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