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PREFACE

             It is a coincidence that in one four month period, I have had the pleasant  opportunity to lecture four times in Rome.  The first as recipient of Silvia Sandano prize in human rights and the second as part of the exchange program in private law between La Sapienza and Columbia Law School.  I am not an expert in either of these fields. It is only a result the gracious hospitality of the Nicolo Cavalcanti, Michele Papa, Guido Alpa, Laura Moscati and the assistance of the Sandano Foundation, Rosa Arenas, and Chiara Venanzoni that this became possible.  I thank my colleague Jane Ginsburg for her successful managing or our exchange program and her including me this year.  Frankly, I wish we had more entrepreneurs like Jane and more exchange programs with countries around the world.
INTRODUCTION

          There was a time when lawyers and law students took comparative law seriously.  Generally, what they meant by this reference was the comparison of the French Civil Code with other legal systems.  Two of the more distinguished academics in this field – Alan Watson and H. Patrick Glenn – received their education and taught in Scotland and Quebec.  In the US there was a flurry of interest after the immigration of some German scholars during National Socialist period and then fifteen years later, when building the common market became a source of excitement.  Some of the leading voices of the time were Albert Ehrenzweig, Rudolph Schlesinger, and my teacher Max Rheinstein.  There was an active group at Columbia as well.  

           Chicago and Columbia received funds from the Ford Foundation to develop programs in comparative law.  The graduates of these programs have been the leaders of the field.   George Bermann now on the Columbia faculty, Mary Ann Glendon who was on the Harvard faculty and and served for a few years as ambassador to the Holy See.   Others have gained expertise by virtue that having grown up in a foreign system and simply setting on their own to learn the relevant language and field of study.  Worthy of mention are Jane Ginsburg and Katharina Pistor at Columbia,  Joseph Weiler formerly at NYU now president of the European University, and James Gordley at Tulane.  

            The Chicago program required two, one year working on BGB (or French law in alternative years) with Rheinstein and one year abroad.  There is nothing like this today in the US, and the decline of foreign languages has declined to the point where I don’t think a serious program would be possible any more.  Study abroad for Americans these days means short term courses in English.  They are a form of tourism rather serious academic projects, which requires immersion in the local curriculum in the local language. .

            When I was a resident student in Freiburg, I was supposed to do criminal law and ultimately I became a professor in the field, but in addition to attending Professor Hans-Heinrich Jescheck’s lecture in criminal law, I sat in on Professor Erik Wolf’s lecture in legal philosophy and did the required word for the advanced practice course in private law and the seminar in private law, both with Professor Ernst von Caemmerer.  In addition, there were a couple of  interesting teaching assistants.  I spoke German well and every better I had learned something about European manners at home and therefore when we invited to dinner I knew how to conduct myself.  I always brought flowers and spoke at dinner primarily with the wives (the gender difference was entrenched).  

             My education in law began in those years with Rheinstein and the professors in Freiburg. The study in common law courses was simply too confusing for me.  I got by with my grades and fortunately at Chicago, one could write a note to qualify for the law review – an important credential for an academic career.   These were lucky breaks that account for why I was able eventually to develop my competence in comparative law.  

              Though I am primarily a scholar of criminal law, I have found it exhilarating to return to my foundations in European private law, primarily German theory and doctrine.   .  
 

LECTURE ONE:
LANGUAGE AND JURISPRUDENCE
             For the last seventy years or so, linguists have argued about the impact of our native languages on our thought processes.  The debate began when Benjamin Lee Whorf – an amateur anthropologist in New Haven, Connecticut published an article claiming that some native Indian languages lack verbs of action and therefore the tribes who spoke these languages had different conceptions of action and states of being.  For example, they might think that “falling” was the same as a fall, or that snowing was the same thing as snow.  There  are many examples of the unusual languages and their the supposed impact of that language on our ways of thinking.  

           Allow me to mention two features of the Hungarian language, which has been dear to me since my childhood.  Do not fear – eventually I will get to legal language and whether the differences in the way we speak about law in Europe and the United States have an influence on our legal thinking. 

           First about Hungarian, which belongs to a small minority of non‑Indo‑European languages in Europe.  Its closest relative is Finnish but the only thing that these languages have in common is their musical rhythm.  The two interesting features of Hungarian for our purposes are first that, like English, it has no system of gender.  In English at least we have the popular distinction between he and she.  Not so in Hungarian.  I always thought the Hungarians, well known for their romantic escapades, could therefore more easily communicate by phone with their lovers. “Yes, dear, I am going to meet (him or her) for coffee.”  The philanderer does not have to specify gender.  It is clear however that Hungarians know the difference between men and  women or their attempts at philanderer would not be very successful.

             The other interesting feature of Hungarian is its obsession with spatial relations.  If you want to say that you are putting an object next to, on to, or underneath another object, you have to follow an elaborate set of grammatical forms to express the way in which these two objects meet in space.   This leads me to think that speaking Hungarian gives one a special capacity to perceive the structure of spatial relations.  It is no accident, in my view, that a Hungarian Erno Rubik invented the celebrated Rubik’s cube, the three dimensional toy that challenges adults and children to figure out how to align the pieces in a 4x4x4 cube.   If this is true, it suggests that there is something to the Whorfian hypothesis after all.

             Linguists will be debating this problem for a long time.  Guy Deutscher published a popular version of the latest findings a few years ago in an article in the New York Times.  He points out that some languages orient their speakers not toward left and right but the point on the compass to which they wish to refer – north, south, east or west.  This is something like the Hungarian obsession with spatial relations or rather, our relative indifference to the complexities of three dimensional spaces. 

              With these larger issues in the background, I will address a problem that has confronted anyone who has worked both in the common law and Continental legal systems.  How do English, German, Italian and other languages affect the way we think about and analyze legal problems? 

              First, a word of background.  Beginning in the 1930's, legal thinking, particularly in the United States, has been hostage to the so‑called realist movement.  Essentially, the message of this movement was that law is power and that the language of jurisprudence – the pretty playthings of the law, as one critic called them – were simply window‑dressing.  The words in which judges explained their decisions were better considered camouflage for the exercise of the judge’s political persuasion.  This could work both in favor of conservative and liberal causes.  It is not surprising that this view would emerge in the United States, because in virtually every social revolution in the US from the Civil War to the present, the courts have played a leading role.  The list includes slavery and discrimination, rights of women and gays, abortion, the income tax, prayer in public life, socialized medicine, and most certainly the protection of free speech.   

             This level of judicial activism led many scholars to conclude that indeed the driving force was politics and the language of the law simply fell into place after the political decision was cast.  The influence in comparative law was particularly unfortunate.  Distinguished scholars like Rudoph Schlesinger and Otto Kahn‑Freund argued that societies of similar economic development would reach the same legal conclusions, regardless of what their legal principles were, and thus the rhetoric of argument did not matter much.  These were the kind of claims best kept at a very general level without serious investigation of the details of the law.  The details would take you into the language of the law and that was supposedly irrelevant.

             For most of my career, I have argued the opposite thesis, namely that the only value we get from engaging in comparative legal studies is coming to understand not the practice of the courts but the language of argument and how the argument changes across different languages.  I will illustrate this thesis with several examples from European and American legal culture.

1.  The Presumption of Innocence.

             For decades until the late 1980's, lawyers in the West and in the former Soviet Union debated whether the Communist government subscribed to the presumption of innocence.  The argument about this embellishment of the legal system became a focal point in the cold war: Was the Soviet Legal System essentially like ours or not?  Now, no one is too sure what the presumption of innocence really means.  Everyone agrees here and abroad that the prosecution must prove the guilt of the defendant beyond a reasonable doubt. Europeans just say: in dubio pro reo.  The conclusion by the police and prosecution that the defendant is guilty should have no bearing on the trial. All the lawyers and officials in the Soviet Union agreed on this point, but they still had a big ideological problem accepting the words “presumption of innocence” as a principle of Soviet jurisprudence.

             We are not talking about practical consequences but simply about the words ‑‑ the window dressing, as it were.  What does it say about us that we subscribe to a particular doctrine?  Contrary to the prejudices of the realists, this is very important to lawyers and politicians – Communist politicians as well.  

             In December 1958, a politician named Shirkov denounced the presumption of innocence as a “worm‑eaten dogma of bourgeois doctrine.”  He was right on one point.  The presumption was not legislated into law.  Both on the Continent and in the common law, it was accepted as a matter of doctrine – namely as a teaching by scholars of the law. But Shrikov’s cause was that Soviet justice was different and better than bourgeois justice.  Americans too joined in the fray with variations on the same theme. To indict the Soviet system, they insisted that it functioned with a presumption of guilt – for those brought to trial.  In fact, in another sign of language and its power, the acquittal in the Soviet system was known as an “opravdanie” – a justification. In other words, if you were brought to trial, there was something presumptively wrong with your conduct, and the best you could do would be to justify actions that appeared to be guilty.  The Communists did say, repeatedly, that the accused had a right to a defense, but they claimed the procuror – the prosecuting agency – could realize that right in practice.

             Was this a real debate or just dispute about words?   Harold Berman, at the time one of the leading American scholars of the Soviet legal system, said that “all that American jurists generally mean by that phrase, the presumption of innocence, is spelled out in Soviet law.”  But then why not simply add the phrase “presumption of innocence” and be done with it?  This is where the Whorfian hypothesis becomes relevant.  Berman claimed that the Russian language did not contain a word like “presumption,” that it was a term peculiar to Latin‑based languages, that as a Slavic language, Russian could not accommodate what Westerners were talking about it.  The basic claim is that our grammar and the stock of words we have in our language limit our capacity to understand new ideas. 

             The best principled refutation of Berman’s position was expressed by the famous Russian linguist at Harvard, Roman Jacobson: “Languages differ essentially in what they must convey and not in what they may convey.”  That is, we must disclose things like what we assume the gender of war to be (der Krieg or la guerre), masculine or feminine, but we don’t have to tell you what we think about the merits of war or peace.  

             It is fair to say that Soviets did not want to adopt the presumption of innocence during the 1970's and 1980's, but they had a reason not dependent on their language.  The verbal dispute camouflaged another debate about the prerogatives of the more or less independent judicial system versus the prosecutorial staff controlled by the Communist Party.   The prosecutors argued, “Look we conclude, objectively, that a suspect is guilty or we would not bring him to trial, why should you insult us by presuming he is not guilty?”  They had a point.  The presumption of innocence is in fact a little trick of self‑deception.  When the trial begins, the judge and jury pretend that they know nothing about the other branch of the legal system that is convinced the suspect is guilty.  This is part of our idea of a fair trial.  

             Eventually, as the Soviet system slowly adopted ideas from the West, they came to see that the rhetoric of the presumption of innocence was indispensable.  Michail Sergeevich Gorbachev formally announced that adoption of the controversial presumption at the Party Congress in 1989.   The shift was part of a larger linguistic reorientation introduced by Gorbachev, a liberal leader with a refined sense of the importance of language. The traditional view of rule of law in the USSR was called “socialist legality.”  Gorbachev said from then on the ideal would be called “pravovoe gosudarstvo” – a state based on law as principle.  This distinction is difficult to express in English but it is obvious in all European languages.  It is simply the difference between a Gesetzesstaat favored by the National Socialists and a Rechtsstaat adopted in the post‑war democratic legal culture.  In Italian, it is the difference between a state based on legge and a state based on diritto.  A Rechtsstaat must incorporate basic principles of justice and due process.  The South African system of Apartheid was compatible with a legal system based on statutes, but not with one based on higher principles of Recht or law as principle.

Just as an aside about the general distinction between law as statute and law as principle, between legge and diritto.  This distinction is fundamental to our understanding of the rule of law.  And indeed the distinction is recognized in all the languages of Europe with the curious exceptions of English (where both are called law) and Polish (where both are called prava).  A Polish colleague, the late Janus Kochanowski, was so intrigued when I pointed this out to him that he founded a journal in Poland called Jus et Lex, which is of course the distinction in Latin.  In general, in Europe, the name for the faculty of law is based on the term Droit or Recht.  What we study and teach is not particular laws but law as principle, as an order based on higher principles.  This is also true in Rome, though Italians distinguished themselves by using the term ‘Facoltà di Giurisprudenza.

             Let us return to the presumption of innocence as essential attribute of a fair trial.  This thesis invites us to explore the means of a fair trial.  This is intriguing for several reasons.  The principle of a fair trial has its origin in American constitutional law even though the term is not mentioned in the US Constitution.  A fair trial is an essential requirement of due process, which is a peculiar American term that functions as the essential ingredient of a Rechtsstaat.  It took the US Supreme Court decades to figure out what the Constitution requires under the heading of due process.  Basically, the term refers to all the rights spelled out in the Bill of Rights – right to counsel, privilege against self‑incrimination, right to cross‑examine witnesses, and other protections that, in effect, provide guarantees that an innocent person will not be convicted.  This is essentially the presumption of innocence in practice.  

           But what does the word ‘fair’ in fair trial mean?  It is not easy to translate into European languages because it typically comes out as “just trial.”  But a just trial in English is essentially different from a fair trial.  In a just trial, the guilty should be convinced and the innocent, acquitted; in a fair trial, we are not concerned so much about the guilty receiving just condemnation.  The focus is on the accused – as it is in the presumption of innocence – and assuring that an innocent person not be convicted.  Victims want a just trial; defendants prefer a fair trial.  

             The notion of fairness has its root in the sporting culture of England and the United States.  Important in this culture is not whether you win or lose but how you play the game.  The principle of fair play is deeply ingrained in American culture and we find numerous sporting metaphors to reinforce this idea in politics as well as business.   Do not hide the ball. Do not hit below the belt. Do not deal from the bottom of the deck.  We want an even playing field.    The list goes on and on.  Talking in this way is, I believe, unique to American culture, even more than British legal culture. It is a testimony to how deeply ingrained the notion of fairness is in the American mind.

            There is only one problem in applying the sporting model to the American system of trial.  If the trial were really like a game of football or a boxing match, the two sides should have an equal chance of winning.  But that is not how trials function under the presumption of innocence.  We tilt the scale rather radically in favor of the defendant.  It is like playing chess against a grand master without your queen.  A fair trial is not fair in the way games are fair.  We are caught here in a contradiction that no one wants to discuss and no one wants to solve.

             But Americans are not the only ones caught in a contradiction generated by the concept of fair trial.  Europeans too are stuck between their loyalties to the inquisitorial tradition and the principle of a level playing field supported by the principle of fairness.  The European Convention on Human Rights introduced the requirement of a fair trial as a basic principle of European criminal justice.  This has produced some embarrassing situations.  Take for example whether a trial can proceed in the absence of the defendant.  Europeans disagree among themselves whether a trial in absentia is compatible with the idea of a fair trial.  Germans require the presence of the defendant at the trial; the Italians and the French do not.   Or take the simple issue of allowing members of a jury or a mixed panel of judges and jurors to talk to newspaper reporters about the trial.  To avoid contact between the press and jurors, the court might even sequester them in a hotel – without outside contact – until the end of the trail.  The way to think of the American jury is that they are something like child emperors in China.  They have supreme power but they must exercise their power under tight supervision. It is no wonder that though Toqueville had great admiration for the democratic qualities of the jury, the model of the jury trial has virtually no influence abroad.  The world wants to emulate the American principle of fair trial, but not so far as it is expressed in the institution of the jury trial.

      The impact of fairness in American political and legal thought took a deeper turn in 1971 with the publication of John Rawls’ book Justice as Fairness.  What Rawls meant by this title is that the principles of justice we live by should be chosen under a fair decision process.  The idea was that we should place ourselves behind a veil of ignorance, where we don’t know our individual characteristics or how we would be affected by particular rules of justice.  He concludes that under these conditions we would all support two principles of justice. The first is that we should all be entitled to a maximum amount of liberty compatible with a like degree of liberty for others.  Not controversial – since he assumes we are all equal to begin with. The second principle is that if there is an unequal distribution of economic and political equalities, the positions of power should be open to all and should serve the group least well off.   

        More than the content of Rawls’ system, I am concerned here about the role of fairness in providing legitimacy for the entire philosophical scheme.  As long you can imagine a fair decision procedure leading to the principles of liberty and power, the principles are justified.  Fair procedures generate just outcomes.  This is essentially the way Americans think about due process of law – the basic requirement of the Fourteenth Amendment that played a signficant role in the jurisprudence of the Supreme Court since the Civil War.        

           As compared with the concepts of presumption and fairness, the third issue on my agenda is the most intriguing.  It is the peculiar romance of English legal discourse with the word ‘reasonable.’  The prosecution must prove guilt beyond a reasonable doubt.  The prosecution must have reasonable grounds to bring a case to trial and to have it submitted to a jury.   The concept of negligence depends on what we think a reasonable person would do or not do under the circumstances.  This concept is hard to capture in European legal languages. Of course, you can take the word for human reason and convert it into an adjective.  Vernünftig in German, raisonable in French.  But Europeans do not use these and related words in legal discourse.  In order to define negligence in private and criminal law, the French and Italians prefer to refer to le bon pèr de la famille – a term a little bit out of date.  And it cannot be so easily adapted by referring to la bonne mere de la famille.  Perhaps it says something about the value of tradition in Europe that the term is still acceptable.    

           In my work on comparative law, the standard of reasonableness has been a constant challenge. About 40 years ago when I was a visiting professor in Jerusalem, I noticed that the Israeli criminal statutes, based on a translation of a code written in English, did not have a good word for reasonable. There was no good way to express the Hellenistic concept of reason in Hebrew. 

            Biblical culture is based on revelation at Mount Sinai.  As you recall God gave the law directly to Moses.  It was not discovered by the use of reason, which was characteristic of Athens, not of Jerusalem.   Thus, Modern Hebrew, revived from Biblical Hebrew, did not originally have a word for the Hellenistic concept of ‘reason.’   They had a rather esoteric way of translating Kant’s Critique of Pure Reason, but they had no easy way to talk about reasonable prices, reasonable time delays, or reasonable doubt. As a result, the English used a half dozen different expressions to translate ‘reasonableness’ depending on the context.   My favorite is a biblical phrases that means literally: “It does not recommend itself to the mind.”  You can see that Israel, a new state with a revived ancient language, had to invent new words for the legal system, as they did for radio, television, computer, and hundreds of other items of daily life.  

         Finding the right word for ‘reasonable’ was not easy.  At a certain point the leading jurists in the country sat down in the office of the Minister of Justice and deliberated about how they were going to fill the gap in the language.  They chose a word from the Talmud – the commentaries on Jewish law -- and decided that would be the word for ‘reasonable.’  Sooner or later, lawyers started using the word ‘savir’ and then it became such a firm part of the language that no one remembers where it came from.  This is not a particularly new event in the history of language.  It has happened often, particularly in the field of law.  

           The question is whether finding a word for ‘reasonable’ means that you can adopt the cultural complexity of reasonableness along with it.  As we noticed in discussing fairness, this is not always so easy.  We are called upon to explore the concept of reasonableness and its distinctive function in Anglo‑American law.   

            It is no accident that Americans pervasively rely upon the concept of reasonableness while Europeans do not. This pattern of our speech serves a purpose, perhaps many purposes. I will consider some of them. 

             It is often noted that Europeans study law from textbooks, and Americans, largely from cases and some statutes.  The doctrine of the law matters much less in American legal education and in the culture of the system.  The kinds of fights that European academics have about their grand systems for analyzing liability are simply absent in the United States.   Contrary to popular opinion abroad, the common law is not case law.  The foremost source of law is statutory, then the cases, and the commentary.  In Europe, particularly in Germany, the pattern is reversed.  The scholars debate the issue in the literature, then one of their theories is adopted by a case, and then finally the doctrine is incorporated in a revision of the code.  A good example is culpa in contrahendo, first discussed by Jhering, now incorporated in a revision of the BGB.  As Ronald Dworkin well understood in theory, though with knowledge of European legal culture, the law is based on the assumption that there is one right answer in every dispute.   We might know what that answer is, but the pursuit of justice made no sense unless we maintained faith in finding the right answer in every case.  

           The culture of reasonableness, nonetheless, expresses a spirit of toleration for many right answers.  The principle for sending a case to a jury of lay people and letting them decide is that reasonable people might disagree.  No better way to solve a problem than to pretend that the jury are reasonable people and letting them decide.  Of course, juries are allowed to decide only questions of fact, not of law.  Reasonable people obviously disagree about the law, but judges have to preserve some part of their jobs, so they claim that only they decide what the law is that applies to a particular case. They then inform the jury of the basic rules and principles guiding the case.  Of course, they explain these rules and principles in complicated legal language and the lay people of the jury rarely understand.  The jurors have to rely on their common sense to resolve the case. 

             Ultimately our faith in the jury may be derived from our commitment to reasonableness as the foundational element of the legal culture.  We are not committed to truth, as some Continental Europeans claim they are, but to a reasonable outcome of the dispute.  We can trust ordinary people of common sense to come to a sensible resolution, sometimes a compromise verdict, and sometimes a dismissal in case where the law is outdated and unjust.  For example, when a doctor named Kevorkian engaged in administering assisted suicide to consenting patients a few decades ago, the juries repeatedly would not convict him for homicide, even though he was clearly guilty.  In this sense, the jury serves as the ultimate democratic check on legislation that no longer conforms to the reasonable sentiments of the time.  It is no wonder that De Tocqueville regarded the jury as one of the two most salient features of Democracy in America.  

             Other countries have experimented with the jury but the experiments have not worked.  One wonders whether part of the explanation might be that the jury presupposes a culture of reasonableness, of give and take based on respect for the opinions of others, all within the spectrum of reasonable options.   

              Many people think the jury system is related to the democratic tradition of English‑speaking people, but I reject this account.  First of all, the jury is much older than democracy.  Secondly, the traditional requirement of a unanimous verdict (guilty or not guilty) is certainly not democratic.  In a democracy, the majority rules.  Further, the jurors must be specially qualified.  They are subject to challenge on voir dire for any reason that suggests loyalty to one side or the other.  Also, in a case involving race, the jury must include representatives of the racial minority that is on trial or that has been victimized.  Finally, democracy presupposes loyalty to political parties, to ideals, and to personal interests.   Juries in the common law tradition are a curious mixture of truth‑seeking panels and political organizations.

             It may be that the jury system, like democracy itself, is simply the least bad alternative.  To be tried by a European court that reads the newspapers and pays no attention to common human prejudices is much worse.  As a result, I find it strange that the International Criminal court has adopted many features of the adversary system – rejecting the European inquisitorial model – but the Rome Statute does not adopt the jury system, the most reasonable of all institutions of the common law.

          I am not sure how Americans and other English‑speaking peoples are educated to participate in juries as voices of reasonableness.  They are warned and eliminated in the selection procedure if they show any signs of loyalty to one side or the other.
           The reasonable person is of course fictional.  The jury system is based largely on a cloak that conceals many of the opinions and characteristics of the jurors.  Of course, competing lawyers try to find out as much as they can about these people who hold ultimate power over their case, but they are often guessing about attitudes based on demographic characteristics – namely, age, gender, reading habits, experience with crime ‑ anything the lawyers secure under the guise of probing the fair‑mindedness of the prospective jurors.  The addresses of the jurors and other personal characteristics are kept secret.  Also, and this may come as a surprise to European audiences, if they cannot reach a unanimous verdict, they are sequestered, that is, they are locked up in a hotel and kept distant from the media and indeed from their friends and family until the case is resolved.  These demands on the jurors themselves may not seem reasonable to a European audience. 

             The ultimate question in the lecture today is power and how to keep it under control.  The presumption of innocence curbs the power of the prosecution to influence the attitude of trial courts, the concept of the fair trial creates the image of equally balanced powers fighting for supremacy as two competing sports teams compete to win a match, and the notion of reasonableness seeks to limit the influence of extremist views on the legal process.  If you ask me, in contrast, what are the basic principles of the inquisitorial tradition in Europe, I would say first, respect for authority, and a commitment to truth in the legal process.  These two ideals are obviously in conflict.  Authority distorts the truth and in any event the search of truth is not entirely compatible with other characteristics of legal trials, namely limited time, finality after appeal, and the competition between advocates for the state, for the victim, and for the accused.  In the final analysis, the Anglo‑American traditional cannot dispense with the search for truth and the Continental system cannot survive without recognizing the anti‑authoritarian orientation of the adversary system, the jury trial, and the influence of reasonableness – not truth – as the guiding principle.

            It has always been a puzzle for me to figure out how the Anglo‑American tradition functions with one concept of law while the European system relies upon their dichotomies between Recht and Gesetz, diritto and legge. If the word corresponds to Gesetz and legge, then what takes the place in the American mind of the concept of Recht and diritto?  I have suggested many possibilities in the course of this lecture.  It could be the concept of due process, of fairness or of reasonableness.  The importance of these terms in American legal cultures expresses the need for a higher standard to guide the legal process.  The law must be expressed not only in what the court and legislatures do in fact, but by the ideals that enable them to believe that the rule of law is the right path for humanity.

LECTURE TWO:
LAW AND ECONOMIC THEORY

The classic European codes are based on liberal legal principles, that is, they are founded on the idea that individuals should be able to control their own lives by making contracts, getting married, and willing their property to their heirs.  There is a libertarian argument in favor of recognizing this freedom to regulate one’s life and property, but there is also a good economic argument.  That is what I want to focus on this in this lecture.

1. Three Basics

First, we should introduce some basic economic ideas.  The free market is founded on a trilogy – secure property rights, free trading of goods, and the concept of money.  Let me focus on each of these three.  

Secure property rights should be understood not only with regard to real property but personal property and all intangibles, such as contractual rights, that are subject to being traded with others.  The security of my property rights consists in my being able to prevent others from stealing my goods or the state’s expropriating them without fair compensation and then only when necessary to promote the public interest.   The basic ways of acquiring property are by creation or discovery, by acquisition from others by contract or inheritance, and as compensation for damage suffered in violation of  other rights. 

 Not all valuable interests are considered property.  Just consider life, liberty, privacy, health, personal relationships, professional standing.  One test of property might be the Roman principle of right to use, transfer, and destroy.   This is a slightly bizarre idea.  I might have the right to destroy my car but the American government owns the national parks without the right to destroy them.  

  Now let us think about the free trading of goods and what the law has to do with it.  

In the Wealth of Nations (1776), Adam Smith argued that trading goods would induce people to specialize in what they do best, thus trading their prime goods for the best made by others, and thus making everyone better off.  This is fairly obvious – both within particular nations as well as in international commerce.  The critical point is that a trade requires more than secure property rights.  As it takes two to tango, it takes two or more to trade.  I may have lots of things I want to sell but without buyers they are worthless.  

 The Soviet system tried to plan an economy without understanding the relevance of consumer demand.  If they produced a lot of TV sets and no one was willing to pay for them, they would endure the unexpected costs of storing the TV sets and then destroying them.  “From each according to his ability to each according to his need” sounds good as a Communist slogan but need is a matter of degree.  No one needs much besides the basic necessities.   Virtually everything we consume these days is a response to subjective preferences for goods like fancy clothes and lectures on comparative law.  

Yet many things – like medical services, even legal services – are in limited supply.  The free market requires some way of auctioning off this supply.  One way to do this is by bartering.  Bartering requires the law to protect us against coercion and fraud.   Let’s suppose I need an operation (I think I need it; in fact, the doctors tells me I need it) and I am willing to give the doctors some lectures in return for medical treatment.  They tell me quite honestly that they do not like lawyers.  They would provide medical services in return for shoes or TV sets but not for law school lectures.  This is where money enters the story.

Money – a creature of the law – changes everything.  Of course there are many national and international treaties that determine the value of particular currencies.  For a long time, the world accepted the idea of fixed exchange rates according to the Bretton Woods agreement.  I am not sure why we did this, except perhaps to take advantage of the strong German D-Mark after the Wirtschaftswunder of the 1950's.  And then, of course, came the great adventure of the Euro and the pains that Europe is now experiencing.  

Money is inherently social – an expression of cooperation.  The two sides who want to trade can accept anything as money.   In the concentration camps, the prisoners reputedly used cigarettes as currency.  When the state starts producing money, particularly paper money, we run into some difficult problems about its value.  For a long time, we thought that money had to be linked to a certain quantity of gold.  Gold supposedly has intrinsic value.  This is a quaint view: perhaps held because gold shines and is rather compact.  Water and oil are more useful but not so easily transported.  In any event, we finally realized that we could do two radical and related things, let the value of money fluctuate in an international currency market and delink the value of our currency from the gold supply.  It turns out that the dollar and the Euro are just other commodities bought and sold in the free market, their price depending on supply and demand.   

To sum up, the free market and the legal system collaborate by creating secure property rights, protecting trading from fraud and coercion, and by generating money to convert a face-to-face bartering system into an international market.

2. Externalities

The law must intervene sometimes when a bargain is not possible, for example, if one side of the necessary bargain consists of too many people acting independently.  A good example is the problem of noise created by Air France’s Supersonic Transport Plane (SST) that flew from New York and Washington to Paris in the 1970's.   This plane made air travel more convenient than any time before or since.  You could have lunch in Paris and be home for dinner anyplace on the East Coast.  Inside it was cozy and quiet.   But breaking the sound barrier created an ear-shattering noise on the ground.  

This is a good example of what economists call an externality.   When there are externalities the law must find a way to internalize them.  Otherwise, the theory goes, the consumer will not be paying the true price of the product.  Just as the consumer must pay for the costs of capital and labor, the external impact on the society represents a cost of production.  The law’s allowing the consumer not to pay represents a subsidy of Air France.  It would be like paying part of wages owed to their personnel.  The issue of externalities and the way they are treated will be a major theme in this lecture.

Let me add to this discussion a conflict that emerged in American academia between Yale and the University of Chicago.   You might say the Yalies were on the left and the Chicagoans, on the right. That is, the Yalies wanted to expand tort law for various social purposes.  Initially the idea advanced by Harper and James in their leading textbook (circa 1955), was that tort law should function as a kind of social insurance.  They were thinking primarily about automobile accidents and other products that caused physical harm.  Indeed, I wish they had proven right in the area that has proven scandalous in the United States: harm caused by the use of guns.  

The response to the social insurance argument came from two Chicago professors, Harry Kalven, Jr. and Walter Blum in a monograph entitled: Public Law Perspective on a Private Law Problem (1965).  Though the title does not tell us much, their thesis was clear.  Let’s suppose tort law is simply a system of insurance for victims, still you have to pay premiums for the insurance in the form of higher prices for the commodity.  The more protection, the higher the premiums.  Further, premiums are likes taxes (the public law aspect) and if we care about taxes, we should care about the premiums were are forced to pay.  Actually, this dispute has rich overtones for the debate that emerged fifty years afterwards about the constitutionality of Obamacare (an insurance scheme justified as a tax), but I will leave that aside for now. 

There were other important economists at Chicago who veered toward right wing economics.  Ronald Coase, Milton Freedman and Friedrich Hayek were the dominant figures. And Richard Posner popularized economic thinking for lawyers. I will turn to Posner and Coase in due course.  For the time, I will discuss Hayek’s influence on me, perhaps because I got to know him as a student at Chicago and later in Freiburg he invited me to lunch at the best restaurant in town.   He represented the Austrian school of liberal economics in a time when middle Europeans were deeply afraid of Communist state planning.  Hayek argued that planning was impossible, because no one could anticipate supply and demand as well as the ‘hidden hand’ of the market.  This seems obvious now.  

But Hayek exaggerated the point.  He was averse to all legislation.  I think I can explain this with a short detour about the influence of Jeremy Bentham on utilitarianism and the theory of legislation.   Bentham started writing in eighteenth century England when the common law was considered a form of immutable natural law.  The dominant figure of the time was Immanuel Kant who never left Koenigsberg, but he was in tune with the important discourse of the times. He criticized the utilitarians’ failure to commit themselves to the absolute principles of morality and rights that Kant favored (in different theoretical works, one published in 1785, the other in 1797).  But the real enemy for Bentham was Lord Edward Coke who wrote the decision in the famous case of Dr. Bonham (1610).  An act of parliament enabled the College of Physicians to impose a fee on Bonham, which he did not pay.  As a result, the college expelled him and Bonham sued.   Coke declared the law null and void as a violation of the inherent principle of the common law: no one can be a judge in his own case.    This is a critical precedent in the evolution of judicial review of legislation. 

In Bentham’s reading, Coke’s case recognized individual rights that could prevail over the judgments of Parliament.  In order to vindicate the power of the legislature to pass laws changing the common law, he felt compelled to attack the general theory of rights.  Thus he coined the famous maxim: Rights are nonsense, and natural rights are nonsense on stilts.  Thus nothing stood in the way of the legislature’s capacity to promote the general good.  Bentham obviously exaggerated, but then everyone in this conversation seems to exaggerate.  Hayek called his book The Road to Serfdom.   Hayek must have thought that overriding the theory of rights would lead to the kind of tyranny then represented in Europe by the Soviet System.  

3. The Structure of Tort Law

Tort law has the same basic structure all over world.  There are three essential categories of liability, intentional torts, negligent torts and strict liability.  The only part that concerns us is the economic rationale for this categorization.  It is not clear why as an economic matter we need intentional liability or what the definition of intention should be.  Therefore, I will focus on the distinction between negligence and strict liability.  The latter is defined as liability without fault.  Of course the defendant must do something to trigger liability.  He must act in some way to impose risks on others.  No one is liable under the law of torts just because he has money – although there might an economic argument, say, in holding parents liable for the torts of their children.  

Negligence is defined in various ways.  The French tradition relies simply on the model of the bon pére de la famille (good father of the family).  The Germans simply use the expression: die Im Verkehr erfordiliche Sorgfalt (the care needed in the particular transaction).  

Common lawyers are content to talk about the conduct of the reasonable person under the circumstances.  All of these expressions are designed to capture a soft notion of fault, not the culpability required for criminal liability but something in that direction. But here we have to distinguish carefully between reasonableness as ordinary behavior that blends into the background and undesirable, risky behavior that stands out as a possible basis of liability.

 Strict liability is based on some kind of higher-risk activity harm without violating the principle of reasonable care.  In the common law systems, the relevant action is called extra-hazardous or abnormal.   The typical cases in American law are blasting in residential neighborhoods. There are certain cases of strict liability in German law that seem to lack this quality of higher risks.  One example is the damage caused by a part of a building falling on a passerby.  I think every system would impose strict liability on the owners of an airplane that crashes into a house.  This is higher risk activity relative to people on the ground.      

The important thing about strict liability in tort law is that the conduct is legal.  It is not like criminal law where all punishable conduct must at least be wrongful.  Thus, the blasting cases are legal, flying the airplane over a residential is legal, but those who cause harm by these means must pay for the damage.   In my view, the underlying notion here is normalcy.  When risks are normal, when they are accepted as part of the circumstances of living, there is no liability.  Thus, there is no strict liability when automobile drivers crash into pedestrians.  The relevant economic idea – in fact used in the criminal law – is that when actions are part of the ordinary course of business, they are treated as omissions.  Thus, one approach to the reasonable person is that she is the ordinary person in the marketplace.    The important idea represented by the market in this situation is that it is the baseline – the condition of normalcy established by trading.  And, thus conforming to the market is an omission in legal terms.   There must be a duty to deviate from the omission for causing harm to result in liability.  

The contrary argument is based on the interpretation of the term reasonable to imply some more than ordinary behavior.  It must be desirable for the society as a whole.  One popular account – associated with a judge named Learned Hand – is that conduct is reasonable when its benefits exceed it burdens.  This generates the utilitarian argument of cost/benefit analysis.   Of course, both the benefits and burdens must be measured by probabilities and probability analysis, as applied to individual decisions, which is highly problematic.   Let’s suppose that someone drives well over the speed limit in order to take his sick daughter to the hospital.  The expected benefit is saving his daughter; the expected cost is a highway accident.  Obviously, there is no rational way to make this comparison of probabilities, and no jury would actually be asked to do so.  They would simply be told to assess ex post whether the defendant behaved as a reasonable person under the circumstances, and they would decide in virtually all cases, yes.  Of course, it would be harder to come to this conclusion ex post – if a horrible accident with a school bus occurred.  

There is another way of doing cost/benefit analysis that could apply to negligence cases.  The question would be whether imposing liability produced net costs or benefits.  Lawyers are generally constrained from making arguments of this sort to the jury, but they always try to insinuate that the defendant is wealthy or has good insurance.  This is called the “deep pockets” theory of liability.  Of course, it is in the interest of plantiffs’ lawyers to confuse the cost/benefit of the action with the cost/benefit analysis of the decision. It is obvious that these two applications of cost/benefit analysis can produce conflicting results.   

Also, there is a serious problem in recognizing the legitimacy of cost/benefit analysis in making decisions about risks to be imposed on the public.  The famous example is the Ford Pinto case popularized in the best-selling book by Ralph Nader, Unsafe at Any Speed (1965).  The Ford Pinto installed its motor in the back, which implied that there was less protection in head-on collisions.  Many people were dying in these collisions.  The designers at Ford considered changing the design to make it safer, but they concluded that a radical change would cost them more than they would benefit from increased sales.  They did not make the change, as a result more people died.  Ford was then prosecuted in a criminal case for criminal recklessness and convicted in 1980.  Negligence in a civil case would necessarily be implied.  This is important as an illustration of corporate criminal as well as civil liability.  

4. Cost Accounting

To go back to the general conflict between Chicago and Yale, we should introduce the important figure of Guido Calabresi, who grew up in Italy and was very proud of his Italian connection.  His teaching and mentoring had an enormous impact on generations of Yale students.  Many of his books reflect an economic influence.  For our purposes, the most important is The Cost of Accidents (1970).  The thesis was that we would produce the economically most efficient result by imposing tort liability on the cheapest cost avoider.  The costs for Calabresi were the harm done in accidents, the costs of preventing accidents (including presumably the inconveniences), and the administrative costs of processing accident cases in the courts or reaching a settlement by negotiation.  The thesis was that we should minimize the total cost of accidents, which would yield an optimum level of accidents.  This concept itself is difficult for non-economists to understand.  If we ask, what is the optimum level of crime, we would say none. Zero tolerance.  But, we do not really mean that.  We would have to hire a police officer for every family.  Similarly to reduce accidents to zero, we would have to prohibit cars and bicycles from going more than ten miles an hour.   Even within the field of car/pedestrian accidents, we have a serious problem.  Perhaps we would reach the optimum level of accidents by prohibiting walking at night or requiring pedestrians to carry warning lights.  

There are several interesting implications of this argument.  First, we should notice the zone of normalcy changes.  On Broadway in New York, the normal activity is walking.  Cars impose a risk.   On the eight lane freeway in Los Angeles, the normal activity is driving.  Bicyclists and pedestrians impose risks.   The point is that that normalcy and risk creation are relative concepts.  

The second relevant consideration is that the search for the cheapest cost avoider introduces the victim, the plaintiff, as a relative variable.  This has always been true, even when we were talking about risk distribution, but in Calabresi’s theory, the victim as potential cost avoider comes into focus.  Indeed not only the victim, but third parties as well.  Consider the pending decrease of gas prices due to the sudden increase in the production of oil and gasoline.  If the price of gas goes down, more people will drive and there be more injuries and deaths on the highway.  Therefore, perhaps we should forbid gas stations from lowering prices.  I am sure they would be quite happy to comply.   But drivers would prefer the market to operate even if to them as a collective it would be undesirable.  

The important point is that the cheapest cost avoider must be an agent who causes the injury, but causation understood in broad terms to include anyone whose act or omission might matter. Liability imposed on a non-causal factor would not change its behavior.  There are obviously paradoxical results.  The cheapest cost avoider in smoking-caused cases of cancer is the smoker.  Yet the social insurance school, the Harper & James school, won out on this point. Tobacco companies became the insurers of those who could avoid the problem with a little discipline.  There is obviously something highly subjective in these arguments, namely our collective attitudes toward the product in question.  Americans think that guns are good and therefore we impose no liability on gun manufacturers for not installing devices on their guns.  We think tobacco is bad, the government warns people about the dangers of smoking, and holds the tobacco companies liable (somehow how they survive, perhaps on the basis of foreign markets).  Cars are good up to a point.  It takes some distortion like the Pinto case to produce liability.  These social and political judgments, which are surely different in other countries, are the ‘hidden persuaders’ in these arguments. 

As we noted in our discussion of the SST, collectives are often difficult to integrate into economic theory.  In that case, however, we could solve the problem by “internalizing the externality.”   In the case of the drivers, there is no solution – either in economic theory or under the law.   Maybe you could consider accidents a consequence of finding new reserves of oil or increasing efficiency in the production of gasoline, but then you should also consider the electric chair a consequence of Benjamin Franklin’s discovering electricity.  In the law, we call this the problem of proximate cause.  There has to be a limit on the attribution of causation.

Causation is a problem for Calabresi’s theory.  One can solve it by treating omissions as causes, but then, as we have noted, there are an infinite number of candidates as cost avoiders.  The fact is that causation is a problem for many theories.  In my one contribution to this field in the Harvard Law Review – many years ago – I argued that an alternative to economic analysis would generate liability on the basis of non-reciprocal risk creation.  This would explain the strict liability cases mentioned above and also explain why there is no liability in cases on contributory negligence.  As Jules Colemen pointed out, however, I could not explain why we require one risk-creator actually to cause harm in particular cases.  We have to be constantly reminded that under theory of law, economically-motivated or not, the theory must be applied to a concrete set of facts.  This is all lawyers and judges care about. 

The English scholars HLA Hart and A. Honore wrote the definitive work, Causation in the Law (1963), in which they called for a common sense, less technical approach to the problem.  Their analysis has strong implications about whether omissions can be causes.  They argued if action is expected under the circumstances, e.g. my gardener is supposed to water the plants but does not; the omission could be the cause of the harm.  This approach to omissions is not compatible with the ‘but for’ text, because an infinite number of omissions enable the harm to occur.  Their analysis represents a third important school in this debate, which we might call the Modern English ordinary language school.  Moral philosophers had turned at this stage in history to a close examination of the way we actually speak.  An omission can be treated as a cause if, under the circumstances, ordinary speakers would refer to the particular failure as the cause of what happened.  

5.  The Shift from Macro to Micro-economic thinking.

In the mid-1960's an economics professor at the University of Virginia (soon to be summoned to Chicago) published an essay called the “The Problem of Social Cost.”  I happened to be in class in Chicago about a nascent field called Law and Economics when a dour professor named Aaron Director walked in and said that a university journal had just published an article that will change the way we all think about the law.  This was remarkably prescient.  Coase’s paper became the most oft-cited article in the American legal literature.  Note that everyone seems be concerned about the issue of costs.  Kalven and Zeizel called them premiums, Harper and James thought about social insurance against costs, Calabresi started the hunt for the cheapest cost avoider, and Posner thought that everything should turn on cost/benefit analysis.

Coase took on the entire history for the field by using two basic strategies for counteracting the theory of externalities, and implicitly the entire Yale school, Harper, James, and Calabresi.  To recall the theory of internalizing externalities, the idea behind my discussion of the SST is that consumers of air travel should pay the full price of their travel, including harm caused by noise.  This is called ‘passing on the cost’ to the consumer.  In Coase’s example the focus shifts to a rancher and a farmer. There is an implicit shift from macro-economics to microeconomics.  Virtually all the theorists we have described in this essay are oriented toward the society as a whole.  Coase’s intuitive tactic was to reorient the conversation by considering a single case of someone who appears to do harm to his neighbor.  

He imagines a case of a rancher living next to a farmer.  The rancher has, let us say, two steer grazing on his property.  They intrude upon the farmer’s land and cause damage.  You can apply all the previous arguments about risk distribution, cost/benefit analysis and cost-accounting   

But Coase posted a new question, what will the rancher actually do and does the rule of liability make a difference in his decision.  Up to this point everyone assumed that the rule of liability would influence economic behavior.  Coase’s dissent makes the argument so ingenious.

He imagines four cases and their consequences.

Case 1: Economics: $300 gain for Rancher (R); $200 loss for Farmer. Law: R is liable, pays the money, and grazes the third steer.

Case 2: Economics: the same but this time R is not liable; Result: of course he brings the third

steer onto the land.

Case 3: Economics: the numbers are reversed, $200 gain for R; 300 loss for F.  If R is liable, he grazes the steer. 

Case 4. Economics, again $200 vs. $300.   If the R is not liable, one would expect the consequence that the steer will graze.  Why not?  Well, F will realize that he is suffering

this loss and will enter into negotiations with R to pay him something between $200 and $300 to keep the third steer off his land.  

The fourth case is the surprise, and the instinctive response is: that is unfair.  Of course it is, but now we finally understand the point about the economic approach to law.  It is not about fairness.  It is about efficiency, and efficiency is measured by what people do and their total economic production.  Everything else is now called: distribution.  And as economists have been saying all along, we can distribute any way, perhaps the best would be a negative income tax large payment to every child at the time of birth.
I should add a corollary to the Coase theorem.  It only applies under ideal conditions where there are no transaction or information costs.  For example, if the rancher and farmer are both groups of players, they might not able to get together to reach a bargain.  Think of smokers and non-smokers.  If there were just one of each side, they could reach a bargain.  But if there 100 on each side, they could not bargain unless there were some form of union representation as there is in labor law.  In real life, there are always transaction costs, but there is no systematic way of figuring out how they generate deviations from the results of the Coase theorem.  I think we are witnessing in the unexpected success of Coase – indeed of all the economic scholars mentioned in this lecture – is the search of American lawyers for ties to what they think are more precise and more prestigious disciplines.  But if this lecture has demonstrated anything, it is that there is nothing precise about economics.  It is just as controversial as anything we teach about torts and contracts. 

Bruce Ackerman (Yale) once drew the insightful distinction between ordinary observing and scientific policy analysis.  Economics is supposedly scientific.  Yet law schools – all over the world – rest their teaching and scholarship on ordinary observing.  But as a result of the scientific claims of the economists, a now familiar line has developed in elite American law schools. (The average law school pays no attention to any of this.) Economically-mind law professors now stress the importance of efficiency, even though they might conflate efficiency in pure market terms and efficiency as represented by cost/benefit analysis.  Yet the core of our lives as lawyers in the private sphere is the issue of distributing wealth.   The plaintiff always complains of a loss, of damages, and then the question is whether he has a good reason under the law to shift the law to the defendant. 

Since Aristotle, we have had to distribute justice, namely distributing the initial stock of assets and corrective justice to amend deprivations like the steer grading on the farmer’s land. In the past it was not so important.  For example, the analysis of Harper & James, Calebresi, and Posner could be  generally coincided with the dictates of fairness. But not so with the dictates of the Coase theorem.  

As a result of the Coase theorem and its enormous success, we now witness a struggle for the soul of the elite American law schools.  In the top law schools, the Coase theorem has become the new orthodoxy at least in the field of private law.

What is interesting for me is whether the new orthodoxy will spread abroad.  Many Israeli scholars have adopted these methods. And there are some signs of European interest on the internet.  The debates we have canvassed represent a rich intellectual history, but it needs to be repeated abroad.  Economics is a valuable inquiry but only if we keep in mind that the ultimate purpose of the law is not to further the economy but to do justice.  

LECTURE THREE:
JURY AVERSION

Part I: The Success of the Jury

The jury system might be the most ancient and important institution of the common law.  It is mentioned in the Magna Charta (1215).  The noblemen established a right to a trial by a jury of their peers.  In other words, they did not want to be judged by commoners.  Thus the original idea had very little to do with democracy, which is a much later historical development.   Yet I will make frequent comparisons between the jury and democratic institutions. 

The jury acquired considerable importance in the U.S. Constitution, which as we might recall was not exactly democratic.  Women had no right to vote at the time.  Blacks were slaves in the South.  So far as there were trials, however, there were jury trials.

 
After the Civil War, the jury provided a testing ground for racial equality.  To understand this, we need to add a note about jury selection.  The jury pool is a list of people compiled from the voting rolls in the jurisdiction (an intersection between democracy and the jury).  Felons are omitted (and in some place like Florida, they are still not allowed to vote).    

The potential jurors are called one by one at trial in a process called voir dire (‘see and hear’).  They can object – and rich, successful people usually do – that they are tied down by the jobs or duties at home.   

 Then the lawyers begin the process of disqualifying particular jurors.  There are objections for cause and peremptory challenges, where no reason need be stated.  If someone has personal connections to someone in the case or has an opinion about the facts in the case, they can be disqualified for cause.  The latter point is significant.  Originally the jurors were lay people who knew about the facts of the case, and then gradually it evolved into a black box, a group of uninformed people who would swear they could be impartial.  If this is not possible, the defendant can ask for a change of venue. This happened in the case of Timothy McVeigh, the self-professed patriot who bombed a federal building in the 1990's in Oklahoma City.  The local juror pool was so opinionated that the case had to be transferred to another federal court.  To survive voir dire, a juror must swear that he or she can decide the case impartially according to the evidence.

The interesting problem is peremptory challenges.  The basic idea is that two sides might not be able to articulate their objections to particular jurors.  Thus they can challenge on the basis of their intuitions.  The lawyers basically want people they can influence.  When I was called as juror once in New York, one of the lawyers asked me what I did for a living.  When I said I was a law professor, the two sides competed for the right to kick me off.  

Each side gets a certain number of peremptory challenges and it is difficult to know how to use them. The institution reflects respect for the instincts of trial lawyers. Neither side will accept a strong personality.  But it’s sometimes hard to know who is an influential personality.  I remember a nun once called a potential juror.  Was she likely to be a dissenting voice? Then, there was a stereotypical gay guy from San Francisco.  How he was likely to lean in the case of a white man accused of shooting four black youths?  The important thing to remember here is that generally the verdict must be unanimous.  If you can get one dissenter on your side you are more likely to be safe.  The problem is that both sides want a dissenter on their side.  We do know something about the process of deliberation – based on interviews after the trial.  In the Goetz case of 1984, where I participated in every stage of the proceedings and wrote a book about the trial (A Crime of Self-Defense), the jurors had intriguing reasons for their positions, often based on personal reactions to the witnesses. 

It is in this area of peremptory challenges that principles of racial justice made their entry into the legal system – much later than the Fifteenth Amendment of 1868, when black men (not women) were granted the right to vote.  In this situation, democracy proved to be easier to handle than the trial jury.  Sometimes advocates of change referred to the language of the Magna Charta: a jury of one’s peers.  What did this mean in a country that had deliberately abolished the rights of the nobility?   No one really meant that blacks had a right to an all-black jury or that female rape victims had a right to an all-female jury.  What then could a jury of one’s peers possibly mean in a modern liberal society?

In the famous 1992 Rodney King case, which had evolved out of a police beating of a black motorist in Los Angeles, the initial trial took place before a jury in an all-white suburb called Simi Valley.  An all-white jury acquitted the white officers.  Now here is another important characteristic of the jury system: there is no appeal from an acquittal – no matter what the reasons.  The jury is sovereign on questions of fact.  Even if the defendant confesses after the trial, there is no way to reopen the case.  In German law, there is a process called Wiederaufnahme – a renewal of the prosecution based on new facts.

This interpretation of the double jeopardy clause is not self-evident. Continental Europeans also have a principle called ne bis in idem – a prohibition against double jeopardy.  Yet they have a clever strategy for circumventing the principle.  The argument is the initial decision is not final.  Double jeopardy should only apply to the final decisions.  Alas, the jury’s decision is considered final.

In the US system, the only way was to counteract a biased decision is for the federal prosecutor to intervene.  Here is there an element of jury aversion at work: the courts interpret the federal system to be a separate system of justice and thus limit the state court verdict limit to the state courts, indeed to the particular state. (If the crime is committed across state lines, the second state can also prosecute after a finding of not guilty). The federal crime has a different name: it is called a violation of civil rights, and thus with a new name and a different jurisdiction, the feds are able to prosecute.  In the Rodney King case, the civil right at stake was the Fourth Amendment, which prohibits unreasonable searches and seizures.  The police brutality was considered a violation of King’s right against an unreasonable seizure of his body.  Whether this was a good argument or not, the federal case in downtown Los Angeles was going to proceed.  I was there in the courtroom at the opening of the trial, and I knew instinctively that the trial was going forward and not without a few blacks on the jury.  Accordingly, the prosecution secured a conviction.   

Eventually the principles of racial justice gained control over the process of jury selection.  First, the prosecutor was not allowed to discriminate in using his peremptory challenges.  The defense was initially exempt because the conduct of the defense was not thought to be state action in violation of the Fifth and Fourteenth Amendment due process clauses.  The latter always struck me as a silly argument (nothing done in court is a private matter) and eventually it imploded.  

I think that what is interesting here is the way in which notions of political justice enter into the legal system.  There is something similar in the Rome Statute, which requires a ‘fair’ distribution of judges according to nationality.  Juries must have a representative aspect but no one knows precisely what it should be.  The distribution of Supreme Court justices is something like our attitudes to toward the jury and the ICC.  We need a fair representation of women and blacks. No one seems to care about the representation of Jews, Catholics, or elite law school grads (all now highly overrepresented).  I call this ‘political justice’ because it is hard to know what else it is.  The interesting question that arises is whether the purpose of the jury is to do justice or to serve as an emblematic image of the United States.  As Bill Clinton said about his cabinet, we want the jury ‘to look like America.’

Let us sum up some of the characteristics of the jury.  It is older than democratic institutions; it has an ambiguous relationship to its origin, which was about protecting noblemen.   Jury selection expresses the highest art of lawyering.  The verdict must be unanimous.  The jury has ultimate, no appealable power – at least at the state level.  They are best described as akin to the ‘child emperor’ of Tibet.  They have ultimate power over justice in their state, but they are constrained by so many rules that they find it difficult to act.  

Part II Middle Ground.

The jury system generates two institutions that may or may not be desirable. The first is the law of evidence.  In civil law countries, there is no law school course, no field of expertise, called evidence.  On the contrary, since the French Revolution, civil court judges find facts on the basis of what they call ‘intime conviction’ – some level of personal conviction. This strikes me as rather silly, but they probably think the same way about our system of evidence, which was called ‘legal proof’ before the Revolution.

  
There at least are two aspects of this body of law peculiar to the common law.  One is the exclusion of evidence likely to be prejudicial and the second is the hearsay rule and its exceptions.  If the evidence is inflammatory, the judge can decide to exclude it.  For example, in the Goetz case, which represented a classic conflict of racial justice, Goetz reportedly said to his neighbors something to the effect: The only way to bring order to 14th Street is to get rid of the “spics and niggers.”  The judge decided that this was too inflammatory to be considered.  Now arguably the provocative quality of the evidence should bear on weight rather than admissibility.  Telling the jury they cannot consider it illustrates the ‘child emperor’ quality of the institution.  Some things are too charged for their ears, something like a rating system for movies.  

The most significant part of the law of evidence, as it is taught in the US, is the hearsay rule and its many exceptions.  Hearsay is an out of court statement admitted for the truth of the matter asserted, that is, the Goetz statement admitted to establish Goetz’s attitude towards Puerto Ricans and blacks.  One of the exceptions is an admission against interest by the accused.  And thus Goetz’s self-incriminating statement would be admissible under this exception. The idea is that people are not likely to lie about things like that.  There are all sorts of seat-of-the-pants psychological judgments built into these exceptions. 

The other institution at work implicit in the hearsay rule is the adversary system and the right of cross-examination.  A hearsay statement in effect brings a witness into court who does not take an oath to tell the truth and is not subject to questioning.   Interestingly, the adversary system is more popular abroad than is the jury system.  Just about everyone realizes that the old inquisitorial system is flawed.  Since the French revolution, it has been called the accusatory system because the organ that issues the indictment is not the same as that which passes on guilt or innocence.  In the adversary system, the lawyers have control over the trial.  They need not seek the court’s permission to call a witness or ask a question.  Most importantly, the judge does not have access to the pre-trial dossier before the beginning of the trial.    

The great advantage of the adversarial system is that the lawyers are free to argue their heads off.  Even if they offend the judge, the jury has ultimate power.

            In the 1970's, I had considerable experience in the Soviet legal system.  The judges and lay assessors had access to the pre-trial dossier, but the Code of Criminal Procedure dictated that the judges had to base their opinions on the evidence heard in open court.  Yet, in the most popular regressive crime of them all, the possession of anti-Soviet literature, the judges in fact relied on the KGB opinion in the dossier whether the literature was anti-Soviet.

This is not as shocking as it seems. This is something comparable in our attitudes toward pornographic materials.  Significantly, the spread of porn on the internet has increased to the point that control is impossible.  Something similar happened with anti-Soviet literature.  Originally, the only way to get the message out was a process called samizdat.  This was a primitive form self-publishing at home – carbon copies and the like.  During that period intellectual had status as heroes speaking truth to power.  At the point that everyone could say anything, it did not mean much to be an intellectual.  Solzhenitsyn was no more important than Hugh Hefner.  

There is a point here about freedom of speech and the jury system.  The government is the enemy of both.  They both seem to mean more to Americans than in other legal systems.  The reason might be the trial of John Peter Zenger in 1733 for publishing a newspaper that offended the government.  Alexander Hamilton argued his case to a jury and won. This experience is embedded in the American psyche. Even if a country like Canada accepts the jury system for very serious cases, they are likely to have a more limited view of free speech.  

In my experience, this is a not an issue worth discussing very much with lawyers from other legal systems.  We are influenced by our education, and I admit that I think like an American on these issues.  Legal culture is by its nature historical and parochial.  History has it maximum influence in the common law.  Civil law systems tend to begin the story of their legal culture with their codes.  Some discuss Roman law as a background, but in Germany at least, Roman law is considered a foreign legal system.  

Apart from the hearsay rule, the distinguishing feature of the jury trial is the practice of formulating instructions to the jury.  The debate about the wording of these instructions takes place in the judge’s chambers.  There probably is not much controversy anymore because there are standard instructions like Caljic in California and presumably others in other jurisdictions.  In the rape case mentioned above, I had an encounter as a prosecutor that taught me something about how difficult it is to change instructions that have a pro-defendant bias.  The complaining witness had testified about her previous lovers. The standard instruction in question read to the effect: The complaining witness has admitted that she in unchaste.  “Thus you may infer that she has consented on the present occasion.”   This may seem ridiculous today but that was the sexual mentality of the time – well, at least the imagined mentality.   Having done some research on the matter, I argued to the judge that chastity was no longer equivalent to being a virgin and therefore the instruction was excessively favorable to the defense. 

There is a good reason of self-interest why the judge rejected my argument.  If he had ruled in my favor and the prosecution had won, the judgment of the trial court would have been subject to appeal.  (Remember, you can appeal a conviction but not an acquittal)  No judge likes to be reversed.  If he is denied the instruction and the defendant wins, there is no appeal. This created a serious problem in law reform.  How could you revise the instructions against the defense, particularly as feminists began to demand more serious prosecutions of rape cases?   In fact, the only way that instruction on chastity could be removed was by state-by-state legislation, which eventually did occur.      

III – Jury Aversion.

The history of the jury and these other cases should give us some idea of its attractiveness.  There is no guarantee that a jury will not fall victim to the curse of political correctness, but at least they are relatively immune to changes in mores that the government can dictate.  This is at least the popular belief.  Netflix recently produced a convincing series called ‘Making a Murderer’ – a documentary about the travails of Steven Avery.  The prosecution and the police of a small upstate Wisconsin town made him a target.  Though he was probably framed, the jury deliberated for some 30 hours and found him guilty. There is no guarantee that the jury can remain above local prejudice.

             Despite its many advantages, the jury is in retreat. In discussing the following examples, I want to leave aside considerations of time and expense.  When Americans want to restrict liberty for the supposed sake of security – e.g. confining suspected terrorists in Guantanamo – they have no interest in the expense involved.  Similarly, more than a million Americans are confined in prisons and no one cares about the huge expense.  Capital punishment, the same story.  It is not appropriate, therefore, to raise issues about the expense of an institution that protects our liberties – the jury system.

The possibility of jury aversion arises from the distinction between the due process clauses of the Fifth and Fourteenth Amendments and the Jury trial clauses in the Sixth and Seventh Amendments.  It is well established, therefore, that due process does not require a jury trial.  An entrenched example is deportation.  This route to circumventing the jury is based on the premise that the Sixth Amendment right to a jury trial applies only in criminal cases – namely where punishment is imposed.  The claim is that deportation is not punishment.  It is merely a way of separating the deportee from the country.  Actually, it would be more plausible to argue that the reason for deportation in not crime but simply dangerousness.  Though some people think that social danger is the essence of criminal behavior, it obviously is not.  If it were, we would not have had the long struggle about decriminalizing a wide range of sexual behavior.  

One way, therefore, to avoid the jury is to argue that the proceedings are not criminal in nature.  In all the serious cases of jury aversion, however, the trials are admittedly about crime and punishment.  The three examples are (1) juvenile courts in the US, (2) the ICC, and (3) the export of the common law system to countries like Israel.  

Juvenile courts illustrate one technique for jury aversion.   The cycle of juvenile justice goes something like this: (1) if Juveniles are old enough, they are liable for crime and punished as adults and punished for life or even with the death penalty; (2) the society extends compassion toward juveniles and treats them as wards of the court; (3) the recognition that being wards of the court is compatible with harsh punishment that may destroy their lives.  

The third stage in the US was reached in the case In re Gault (1967) in which the Supreme Court intervened to protect the rights of juveniles.  Justice Abe Fortas wrote famously that “the condition of being a boy does not justify a kangaroo court.”  The court recognized the due process rights of juveniles but significantly excluded the jury from their conception of due process.  I would say that this is better than the result in deportation cases, but is still an example of jury aversion.

The ICC applies many common law principles, particular the adversary system and the law of hearsay, but does not recognize the right to a jury trial.  I am not sure why this is true.  There is nothing about international criminal justice that should make the system averse to jury trials.  Indeed, one motivation for the ICC, as expressed in the preamble to the tribunal, is to grant greater rights to victims.  On the whole, victims benefit from jury trials. 

            The Rome Statute has in mind the problem of impunity – of cases where the national jurisdiction is unwilling or unable to convict.   The jury can work well these international proceedings.  In Berlin in 1980, I had the opportunity to defend a young East German hijacker named Tiede who forced the detour of a Polish plane to Tempelhof airport in the American sector.  The Germans would not prosecute, so the Americans felt they were forced to do so.  The judge was Herbert Stern, a federal judge from New Jersey.  At the initial stage, he decided that the US Constitution applied to the American sector (a very bold decision) and therefore had little choice but to grant a motion for a jury trial. They would call twelve Berliners to sit as the jury.  Still, the substantive law to be applied was German, because the hijacking occurred over German territory.  Thus the need for lawyers and experts to testify about German law.  To make a long story short, they found me in California (oddly enough I had studied German criminal law for no particularly good reason).  In my testimony I claimed – not entirely logically – that Tiede had acted out of necessity.  He was acquitted of all charges but one and was released from custody on that day.  The point is that it was much better for this case to be decided by a jury than by professional judges who could be suspected of serving the interests of the German or American governments.  Incidentally, I don’t think the argument – however clever I thought it was at the time – had much to do with jury verdict.  They wanted to acquit for the same reasons the German government would not prosecute.

There is much to be learned from that period from 1970 to 1990 in Germany.  And then the prosecution of the border guards afterwards.  If they had had a jury trial, they would not have been convicted (which I think would have been the right result). 

Admittedly, this was a case of conflicting historical narratives.  There may be many similar cases – as there were between Serb and Croats in the ICTY.   This brings us to the third problem of jury aversion.

The English exported the common law and the jury to their English-speaking colonies but the jury has had a curious fate.  India abolished the jury in 1980.   Others require high minimal sentences to invoke the right (five years in Canada as compared to 18 months in the US). I will focus on the case of Israel.  The argument against the jury might have been that there was too much internal national discord to imagine the conflicting nations working together in a jury.  This is a difficult issue.  The jury worked, more or less, as a mechanism for integrating black Americans.

             Of course, there are all sorts of reasons why it could not have worked in Israel – language being one.  Another factor might have been the self-segregating tendencies of the country, not only between Arabs and Jews but between religious and secular.   India at least insists on everyone’s speaking English as well Hindi (and a regional dialect).  All right, let us suppose that the jury consisted only of Hebrew-speaking Israelis.  Now we have the problem of the West Bank.  I find it hard to imagine a jury of settlers and local Palestinians deciding the fate of a settler who fired upon someone he thought was stealing from his orchard.

Israel is also an outlier in systems without the jury because it retains a version of the hearsay rule.  There is a kind of never-never land between the civil law and the common law.  No theory of the proof as exists in the civil law but no jury either.  

I suppose the question that no one can answer properly is: what is the purpose of the criminal trial?  I have heard the argument that the civil law trial is interested in the truth.   This may just be a convenient myth.  By contrast, it is not clear what the common law is about.  It is definitely not about truth.  In an earlier article, I discussed the extensive sporting images about justice in the common law.  One might say that the jury generates a trial that is like a sporting match.  The important thing is simply to win.  We are stuck between two implausible alternatives.  The trial cannot simply be about truth.  Nor can it simply be a game of winner take all.   

Perhaps the jury is like democracy after all.  The latter is said to be the least bad alternative to dictatorship.  Perhaps the jury is simply the least bad alternative to the concentration of power in a state-appointed official.    

              To sum up, the jury – for all its merit as a symbol if not of democracy then at least of power retained by the people – encounters persistent resistance.  Unfortunately, this signals a resurgence of state power – in juvenile cases, in the ICC, and in the former English colonies.  Would that history had more influence than the current demands of politics.  

LECTURE  FOUR:
CIVIL LAW AND COMMON LAW

The core of every legal system is its “positive law,” namely the law made binding by the legislatures and the courts.  As HLA Hart would say, each legal system has within it a “rule of recognition” that defines the organs capable of making, repealing and interpreting the law applicable within that particular system.  Yet each legal system is part of a broader culture of shared principles, historical influences, and linguistic roots. In this respects, legal systems are like languages.  Each language is unique but at the same time part of a family of languages, such as the Romance, Slavic or Semitic groups. 

The leading legal families under discussion in the last century have been the common law, the civil law, Soviet law, and the religious systems, primarily Catholic, Jewish and Islamic law.  This lecture follows the well-recognized distinction between the common law and civil law.  This distinction is of pervasive influence in international commerce as well as in the burgeoning field of international criminal law, in contrast to the limited application of the other legal systems.  The distinction between common law and civil law remains of enduring importance, regardless of the rise and fall of political and religious legal cultures.  It should be conceded, however, that the term “civil law” typically refers to private law – the rules governing transactions between private legal entities.  The central book of the civil law tradition is the French Code civil enacted in 1804. 

            Neighboring states and countries such as England and France, Ontario and Quebec, find themselves separated by different legal identities, some being of the common law and the others of the civil law tradition. Those that call themselves civil law recognize the influence of the French civil code but they often mean much more by locating themselves in the civil law tradition.  

Defining exactly what the differences are between the common law and the civil law is a challenging task, because there are many misleading opinions published in this area.  The most typical of these is that the common law is case law and the civil law is codified.   This is a popular falsehood, good for cocktail party conversation but not much more.  Actually, it would be a boring cocktail party for this false banality to engage interest. In fact, the two most interesting features of German private law were developed first in the literature and then adopted in the case law and finally in a statutory codification.  Positive Vertragsveleztung – or affirmative  breach of contract – represented an important supplement to the original BGB, which was based on the idea that there were only two sources of contractual liability – impossibility and delay.  In 1902, two year after the code’s enactment, Hermann Staub pointed out in a law review article that the code overlooked the relevance of contractual breach, let’s say by shipping defective goods.  Affirmative breach of contract was a necessary suplement to the incomplete civil code.  

.
    

All legal systems today are based on a mixture of three sources of law – legislation, case law, and professional commentary.  In order to understand the difference between the two grand systems under inquiry, we will have to dig more deeply.

1. The Meaning of “Common Law.”

The term “common law” derives from the middle ages in England when a single law – the common law – was thought to underlie the distinctive legal cultures of the numerous counties of the king’s realm.  In the age of colonization, the common law followed the British flag and the English language.  With very few exceptions in the modern world, all countries that speak English and only those countries employ the common law.  Generally, all others in Europe, Asia, and Latin American, rely upon the civil law.  

One reason for the disproportionate influence of the civil law is that the common law does not translate well.   As a technical matter, you can say “due process,” “fair trial” and “proof beyond a reasonable doubt” in other languages, but there is an aversion about doing so.  A good example is the widespread reliance on the word “reasonable” in the common law.  You can translate the words easily into other languages, but for some reason the word has no caché in translation.  An example of another kind of difficulty is adapting the word fairness in other languages.  The term is central to the common law concept of procedural justice but in translation “fair trial” typically comes out as the same as “just trial.”  Everyone knows the difference between the two (the defendant wants a fair trial, the victim and the prosecutor, a just outcome) and yet the difference is not retained in translation.

It seems to be the case that English is a necessary and sufficient condition to employ the legal ideas born in the land of Shakespeare.  For reasons beyond my ken, however, the codes and commentaries of the civil law world do translate and appear in dozens of languages.

        The common law itself was subdivided into the law surrounding the various writs issued by the Exchequer Chamber, writs such as trespass, trespass on the case, assumpsit, trover, and ejectment.  These writs covered the fields of law known today as torts, contracts, and real property. The distinctions among the writs were abolished in the middle of the 19th century but their contours still guide the thinking of lawyers: As one historian wrote, they “rule us from the grave.” The common law was further subdivided, as of the time of King James in the early 17th century, between law and equity.  Law resulted in remedies of damages while equity jurisdiction resulted in personal orders to the defendant to comply with the order of the court.  The distinction is preserved in Article Three of United States Constitution, which defines the judicial power to include both law and equity.  Jury trials, a distinguishing feature of the American constitutional system, are available only in cases of law – not of equity.

This accidental feature of Anglo-American law has become a critical instrument of judicial power in the 20th century.  It has given birth to the personal injunction, which is the means by which courts control the executive branch in matters such as prison reform, school integration, and electoral redistricting.  Earlier, the distinction provided the foundation for the distinction between legal and equitable property, thus enabling 17th century lawyers to create the trust and then the mortgage.  In the trust, the trustor conveys the legal property to the trustee and the beneficial use to a third party.  In the case of the mortgage, the trustor and the beneficial owner are the same, the legal title going to a bank or other intermediate interest.  The trustor retains an “equity” in the house – namely the part that belongs to him.  

The “equities” market in corporate securities has a similar origin.  The equity – as opposed to the debt – of the corporation is the part that is owned by the shareholders.  Courts of equity (the Delaware Court of Equity being primary) have retained a unique, managerial function in corporate law.  These consequences of the distinction between law and equity are the envy of civil law systems, which because the French Civil Code of 1804 (Code civil) insisted on a single concept of property have had to struggle to create the equivalents of common law institutions. 

There is no intention here to claim that either the common law or civil law is superior to the other.  The more important point is that historical institutions once considered an unnecessary complication and a residue of feudalism have turned out to have useful applications. 

        Another characteristic of the common law as contrasted with the civil law was the system of estates in land, i.e. the division of ownership in real property according to rank in the feudal system.  All land was ultimately owned by the king, who granted status to the lords in return for service and rent; the lords could further vest the land in a variety of ways including life estates and leaseholds (the latter considered property in the common law but contracts in civil law systems).  Those who lived on or worked the land stood at the bottom of a long chain of feudal lords who received rents and service by virtue of their status in the hierarchy.  

The modern common law has abolished the writ system, but it has retained estates in land.  This is a surprising historical phenomenon. Sound economic reasoning supports the idea that a unified concept of property, as found in the Code civil, would render trade easier and therefore support a modern, more efficient market in land.  Thus the alienability of land (being able to sell the whole thing to the person willing to pay the highest price) should have been a necessary condition for efficient development.  Paradoxically, the leading economy in the world retains a feudal conception of property.

          In fact, the early common law was less interested in market efficiency than it was concerned about family control over potentially irresponsible offspring.  If the children or grandchildren could sell the land and waste the proceeds on diversions, the family would lose its historical standing.  Perhaps the genius of any legal systems consists in adapting old institutions to new purposes.   

2. The Varieties of Civil Law 

The term “civil law” is fundamentally ambiguous.  Some scholars, such as the distinguished Alan Watson, refer to the Continental legal culture prior to codification as the “civil law.”   Accordingly, codification in the 19th century destroyed the pre-existing unity of the Continental civil law tradition, a tradition generally supposed to be based on Roman law.  Other scholars take the French Code civil to be emblematic of the civil law.  A third group takes a more expansive view of the civil law and includes the scholarly developments in Germany in the 19th century and the intellectual achievements of the BGB (German Civil Code) effective in the year 1900.



In the 90 plus years that separated the Code civil from the German BGB, enormous strides took place in the theories of private law and of codification.   The civil law today consists of two seemingly disparate spheres of influence – the French Code civil, which has served as the model for civil codes in the entire civil law world, and the scholarly theories developed by German scholars in the 19th century, incorporated in the BGB and since then elaborated in the German and literature, which is followed in translation all over the world (with the exception of the French and English speaking regions). 

The unifying theme of the French Code civil was how property could be transferred from one person to another.  There was no recognition of inchoate legal relationships, such as the status of being bound but not having performed one’s duty.  In the five books constituting the German BGB, we find a diverse view of legal relationships.  The first book defines legal personality and the basic unilateral legal transaction of making a declaration of the will to be legally bound (Willenserklärung), as developed in the subsequent books. The second part is devoted to the law of obligations, which includes contracts, torts, and unjust enrichment.  The third book takes up the law of real and personal property, thus realizing in these two books the Roman distinction between rights in personam and rights in rem.  The fourth and fifth books deal with matters handled by separate courts in the common law world, namely marital relations and family succession.

3. Substantive Differences
          In comparing the differences among the systems of the common law and civil law, one must be attentive to nominal differences and real differences.  For example, in the field of contract formation, there is a nominal difference in the element required in addition to an offer and an acceptance. The common law requires consideration (a quid pro quo, something given for something) for a valid contract.  In place of this thing given, French law requires cause (something like “motivation”) and German law is satisfied with the parties’ intent to be legally bound.  The latter is required in all legal systems, but the Germans mean a bit more by this requirement; the point is to exclude, for example, a social agreement to meet for a game of tennis or a cup of coffee.   

It is sometimes thought that a promise to make a gift is enforceable in civil law but not in common law, e.g. I promise to give you ten thousand dollars on your birthday.  In the common law, there is no consideration and therefore the contract would not be binding.  In practice, however, the contract would be problematic in the civil law countries as well.  Their textbooks might say that in theory the contract is binding, but further research reveals that these promises to make a gift must be declared formally before a notary – a legal official more important than an American notary public and less important than a judge. The notary and his responsibilities are in fact characteristic of the civil law system.

          Both civil law systems recognize a sharp line between tort and contract, though the line remains vague in the common law systems.  For example, warranties accompanying the sale of goods in the common law occupy an ambiguous legal status.  They are clearly contract in the civil law.  The necessity of sharp distinctions of this sort is one of the consequences of codification.  The analogy under the early common law was trying to classify causes of action as falling under one writ or another, e.g. trespass or trespass on the case.  

         On the surface of things, it appears that the civil law takes personal responsibility more seriously than does the common law.  For example, contractual breach in the civil law supposedly requires personal fault.  Fault is not required for breach in the common law.  A closer look at the details of the law reveals, however, that the fault required is often nominal or purely formal. A more striking feature of German law is the possibility of disproving liability for absence of fault in cases of respondeat superior, e.g. when an employee negligently causes an accident, the French and common law employers are automatically liable. Under the BGB Art. 831, however, a German employer can avoid liability by proving that he was free of fault in hiring and supervising the employee.   

For this reason, as well as others, there is a push in German law toward classifying cases as contract when they might be treated as tort in other systems.  For example, if a potential customer slips on a wet floor upon entering a bank, that will be treated as a case of culpa in contrahendo – fault in the process of contracting.  Rudolph von Jhering invented the concept in the middle of the 19th century.  It was not included in the original BGB but added in the 21st century.  Another example is affirmative breach of contract, also not included in the BGB, but recognized as essential by Hermann Staub in an influential law review articles in 1902.
 

             On the level of substantive law, there are very few differences between the common law and civil law. In order to understand why this distinction retains its force, we need to look at the influence of language, religion, history, and procedure.  

4. Language and religion

We have noted the role of the English language in the common law.  Yet we should question whether the real influence behind the spread of the common law is language or religion.  The common law countries are virtually all Protestant, the civil law countries, generally Catholic.  Germany is a borderline case, being divided between the two religions.  There are, of course, other Protestant countries in Northern Europe.  It is not entirely clear how we should classify the Netherlands and the Scandinavian countries. They may belong to neither of the two orbits we are discussing.  The Ottoman empire imposed the Millett system, which meant that each religious group would be governed by its own law.     

There are certain features of Catholic countries that make them receptive to civil law thinking.  First, they obviously have no problem with the translation of their holy books.  The Bible is, of course, translated as a matter of course.  But it is also fair to consider their codes as holy books in a secular sense.  They too are translated, unproblematically, from country to country. The leading German commentaries can appear in Spanish with almost the same authority as in the original.  Translation is endemic to the Protestant world.  The favored translations are the Luther and King James’ version of the Bible. Secondly, the local leadership of the Church expresses the Protestant spirit of deferring to community authority.  

The anti-hierarchical Protestant mentality correlates well with the decentralization of the common law.  Mirjan Damaska made the latter point well in drawing the distinction between coordinate and hierarchical systems of law.  Every system of criminal law in the civil law world has a system of internal administrative review to ensure that all legal disputes are resolved with a single binding answer.  That is, prosecutorial decisions taken in Germany are subject to internal review to the chief prosecutor of the country.  In the American system, the administrative control over prosecution typically stops at the county level (each state consists of a dozen or more counties).  There is no appeal from the county district attorney to the state attorney general. (The federal system is more like the civil law model – with internal review in the Attorney General’s office.  Whether this is an important practice is another matter.)  In Damaska’s view, in any event, this procedural preference for coordinate bodies of law suggest a fundamental feature of the common law.  In my view the coordinate tolerance for many right answers is a primary feature of the Protestant ethic that marks an important difference between the common law and civil law cultures.

5. History and Procedure

  It is impossible to discuss the tolerance for many right answers without introducing the jury system, one of the systematic procedural differences between the common law and the civil law.  The process of the jury system dovetails well with relinquishing the necessity of a single right answer.  Any reasonable answer by a jury is acceptable.  The wide swath of acceptability enjoyed by reasonableness is wanting in the civil law world oriented toward one right answer.


       The jury system not only generates diverse answers, depending on the personal constituency of the jury, but the very institution of lay persons deciding questions of law encourages a wider tolerate of acceptable answers.  In addition, Americans employ institutions such as punitive damages, which exaggerate the subjective component of common law verdicts, particularly in torts cases.  

Beyond the jury, there are characteristic procedural features of civil law systems.   They started out as inquisitorial systems of trial and have gradually evolved toward the adversary trial of the common law.  Still, some institutions of the civil law are peculiar. Here are two examples.  The civil law prosecutor conducts his own hearing on the guilt or innocence of the suspect and therefore goes to trial more in the posture of the American court seeking validation of a judgment already made rather than petitioning the resolution of an open question.  This difference in posture has generated endless debates about whether there really is a presumption of innocence in these civil law systems.  After all, the prosecutor would not prosecute if he were not convinced of the defendant’s guilt.  This was a critical political issue in the Soviet Union of the 1970's – attracting the attention of leading politicians.

The way in which one becomes convinced of a defendant’s guilt is another special feature of the civil law systems, which have rejected the common law style of legal proofs, based on presumptions, probabilities, and rules of evidence. The civil law approach is to insist that the fact-finder, the judge or lay assessor, come to an intime conviction – an intimate internal persuasion – of the defendant’s guilt.   This way of judging facts is more personal and romantic than the common law’s preference for scientific fact-finding. It would be unfair to say, however, that this or any other single feature provides a characterization of the civil law. All the perspectives we have considered – history, substantive differences, language, religion, and procedure – all contribute to our understanding of the difference between common law and civil law.
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